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COURT NO. 1
ARMED FORCES TRIBUNAL
PRINCIPAL BENCH, NEW DELHI

" QA 366/2021
Sgt Leela Ram Vashistha (Retd) eae Applicant
Versus
Union of India & Ors. ———- Respondents
For Applicant - Mr. Abhishek R Shukla, Advocate
For Respondents :  Mr. Shyam Narayan, Advocate
CORAM

HON’BLE MR. JUSTICE RAJENDRA MENON, CHAIRPERSON
HON’BLE REAR ADMIRAL DHIREN VIG, MEMBER (A)

ORDER
Invoking the jurisdiction of this Tribunal under Section
14 of the Armed Forces Tribunal Act, 2007, the applicant vide

the present OA makes the following prayers:-

“@) Call for the enfire records, instructions including
Release Medical Board and all Medical proceedings
records as well as all other guidelines, entitlement Rules
efc based on which such findings and opinion declaring
the disabilities based on which the applicant’s disability .
Localization related epilepsy (old) Z 09.0 an ‘Type ¥/ 4
DM(old) E11, Z09 has. been declared neither attributable
nor aggravated by military service and-quash all such
orders including impugned letter dated 22.06.2020 for
not considering his disabilities attributable fo Air Force
" Service and rejecting his claim of disability pension.
() Direct the Respondents to process the claim of the
Applicant as expeditiously as possible in respect of
disabilities Localization related epilepsy (old) G-40, Z
09.0 and Type II DM (old) E11, Z09 with composite
disability assessment. @40 percent w.e.f. the dafe of
retirement ie., 31.12.2018 after extending the benefit of

— broad banding b enhancing the disability element from
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40 percent to 50 percent along with arrears with an
interest @12% from the date of retirement il the final
pé yyment to the Applicant.

(¢) Pass such order/orders as deemed appropriate by
this Hon’ble Tribunal as per the facts and circumstances

of the case.”

BRIEFFACTS

2. The app}icant was enrolled in the Indian Air Force
on 14.02.1989 and discharged from service on 31.12.2018
on completion after rendering 29 years and 18 days of service
in low medical category A4G4 (Permanent) for the disability
(i). Localization related epilepsy Z 09.0 and (i) DM Type Il
E11, Z09. The Release Medical Board dated 10.04.2018
assessed Dboth' the disabilities viz (i) Localization related
- epilepsy Z 09.0 @ 20% for life énd (ii) DM Type II E11,
Z09@ 20% fo'llﬂ life and opined both the disabilities as neither
attributable to nor aggravated by Air Force service and also
the qualifying element for disabilities was recorded as NIL for
life on aﬁcount ‘of the disabilities being treated as neither
attributable to nor aggravated by ﬁilitaw service.

3. On adjudication, | the . competent  authority

" rejected the disability pension  claim and

communicated to the Air Veteran vide Iletter -

No. Air HQ/99798/1/735734/12/18/DAV(DP/RMB)
. 2 I
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dated 09.10.2018 with an option that the applicant may
prefer an appeal to the Appellate Committee within six
monfhs from the date of receipt of the letter. The applicant
preferred first appeal dated 03.04.2019 against rejection of
disability pension' and it was considered by the duly
constituted Appellate Committee for the First Appeal (ACFA)
and it  was - rejected by ACFA vide
Air HQ/99798/5/424/19/734734/DP/AV-1II (Appeal)
dated 26.02.2020 which was qommﬁnicated to him. After
rejection of first appeal the applicant preferred second
appeal on 05.06.2020 which was also considered and
rejected by the Second Appellate Committee for Pension and
decision was communicated to the applicant vide letter
No. Air HQ/99798/2ndAppeal/64/2020/735734/DP/AV-III
dated 22.07.2021. Aggrieved by the response of the
respondents, the applicant has filed the present OA. In the
interest of justice thus, it is considered appropriate to take up
the preseﬁt OA for consideration, in terms of Section 21(1) of
the AFT, Act 2007.. However, during the course of hearing,
learned counsel for the applicant fairly submits that he is only
pressing fqr the disability pension for one ailment, ie.,

Diabetes Mellitus Type-II and gave up his all other claims.
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CONTENTION OF THE PARTILS

4.  Placing reliance on the judgment of the Hon’ble

Supreme Court in Dharamvir Singh v. UOI &0rs [2013 (7)

SCC 36], the learned counsél for the applicant submitted that

no note of any disability was recorded in. the service

documents of the applicant at the time of the entry into the

service, and that he served in the Army at various places in

different environmental and service conditions in his

prolonged service and thus thereby, any disability at the time

of his service has to be deemed to be attributable to or

aggravated by military service.

5. The learned counsel éor the applicant also placed l;eliance
on the Verdicts‘ of the Hon’ble Supreme Court in the case of
Civil Appeal No 2904/2011 titled as UOI & Anr Vs. Rajbir
Singh decided on 13.02.2015, Ex. Power Satyaveer Singh Vs
Union Of India (Civil Appeal No. 7368 of 2011) and Civil

.Appeal No. 418/2012 titled Union of India& Ors. vs. Ram
Avitar dated 10.12.2014.

6. Per conira, the learned counsel for the respondents

submitted that the RMB as well as the Competent Authority

have assessed the disability of the applicant as neither

attributable to nor aggravated by military service as the onset

—_—— \
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of the disability occurred in peace station and there is no
causal connection between the disability and the military
service and mere occurrence of any disease in service does
not necessarily mean that it has occurred due to service.
There are certain other factors also which instigate the
occurrence of disease, in his case Diabetes Mellitus Type-2, in
terms of Para 26 Chapter VI of GMO 2008(MP) and
therefore, .the prayer of the applicant for grant of disability
pension shall be rejected.

ANALYSIS
7. On the careful perusal of the material available on record
and also the submissions made on behalf of the parties, we are
of the view that it is not in dispute that the extent of disability
of the applicant (Diabetes Mellitus Type 1I) was assessed to be
20% which is the bare minimum assessment for the grant of
disability pension. The only qﬁesﬁon that arises is whether the
disability of Diabetes Mellitus Type-2 suffered by the
aioplicant is attributable to or aggravated by military service
or not.
8.  The issue of atiributability of the disease is no longer res
infegra in view of the verdict of the Hon’ble Apex Court in

Dharamvir Singh v. Union of India (supra), wheryfn it is
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clearly spelt out that any disease contracted during service is
presumed to be attributable to military service, if there is no
record of any ailment at the time of commission into the
Military Service.

9. Applying the abové parameters to the case at hand, we are
of the view that the épplicant has been discharged from service
in low medical cé.tegory on account of medical
disease/ cﬁsability, - the disability must be presumed to have
arisen in the course of service which must, in the absence of
any reason recorded by the Medical Board, be presumed to
have been attributable t;) or aggravated by air force service.
Furthermore, Regulation 423(a) of the Regulations for the
Medical Servicés of the Armed Forces 2010 which relates to

‘Attributability to Service’ provides as under:-

“428. (a). For the purpose of determining
whether the cause of a disability or death resulfing
from disease is or not attributable to Service. It is
immaterial whether the cause giving rise fo the
disability or death occurred in an area declared fo
be a Held Area/Active “Service aresa or under
normal peace conditions. It is however, essential fo
establish whether the disabiity or death bore a
causal connection with the service conditions. All
evidences both direct and circumstantial will be
taken info account and benefit of reasonable doubt,
* if any, will be given fo the individual. The evidence
fo be accepted as reasonable doubt for the purpose
of these instructions should be of a degree of
cogency, which though not reaching ceriainty,
nevertheless carries a high degree of probability. In
this connection, it will be remembered that proof
beyond reasonable doubt does not mean proof
beyond a shadow of doubt. If the evidence is so
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strong against an individual as fo leave only a
remofte possibility in his/her favor, which can be
dismissed with the sentence “of course it is possible
but not in the least probable” the case is proved
beyond reasonable doubt. If on the other hand, the
evidence be so evenly balanced as fo render
impracticable a determinate conclusion one way or
the other, then the case would be one in which the
benefit of the doubt could be given more liberally
fo the individual, in case occurring in Field
Service/Active Service arcas.
(emphasis supplied),

has not been obliterated.
10. TFurthermore, Para 26, Chapter VI of the Guide to

Medical Officers (Military Pensions), 2008 reads as under:-

“26. Diabetes Melfitus

This Is a metabolic disease characterised by
hyperglycemia due to absolute/relative deficiency of
insulin and associated with Jong ferm complications
called microangiopathly (retinopathy, nephropathy
and neuropathy) and macroangiopathy.

There are two types of Primary diabetes, Type 1 and
Type 2. Type 1 diabetes results from severe and acute
destruction of Beta cells of pancreas by
aufoimmunity brought about By varfous Infections
including viruses and other envirommental foxins in
the background of genetic susceptibility. Type 2
diabetes is not HLA-linked and autoimmune
destruction does not play a role.

Secondary diabetes can be due fo drugs or due to
frauma to pancreas or brain surgery or otherwise.
Rarely, it can be due to diseases of pituitary, thyrotd
and adrenal gland, Diabetes arises in close fime
relationship to service out of Infection, trauma, and
post surgery and post drug therapy be considered
atiributable.

Type 1 Diabetes results from acufe befa cell
destruction by immunological injury resulting from
the inferaction of certain acute viral infections and
genetic beta cell susceptibility. If such a relationship
from clinical presentation Is forthcoming, then Type
I Diabetes mellitus should be made attributable fo
service. Type 2 diabetes is considered a life style
disease. Stress and strain, improper dief non-
compliance to therapeutic measures because of
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service reasons, sedentary life style are the known
factors which can precipitate diabefes or cause
uncontrolled diabetic state. :

2 Digbetes Mellitus will be conceded
aggravated if onset occurs while serving in Feld,

. CIOPS, HAA and prolonged afloat service and having

been diagnosed as Type 2 diabetes mellitus who are
required serve in these areas.

Diabetes secondary to chronic pancreatitis due fo
alcohol dependence and gestational diabetes should
not be considered attributable fo service.”

The ‘Entitlement Rules for Casualty Pensionary Awards,

toi_ the Armed Forces Personnel 2008, which take effect

from 01.01.2008 provide vide Paras 6,7,10,11 thereof as

“6. Causal connection:

For award of disapility pension/special family
pension, a causal connection between disabilily or
death and military service has to be established by
appropriate authorities. -

7. Onus of proof: .

Ordinarily the claimant will not be called upon fo
prove the condition of entitlement. However, where
the claim is preferred after 15 years of
discharge/retirement/ invalidment/ release by
which time the service documents of the claimant
are destroyed after the prescribed refention period,
the ouns to prove the entitlement would lie on the
claimant,

10. Attributability:
(a) Injurics:

In respect of accidents or myjuries, the
following rules shall be observed:

I Injuries  sustained  when  the
individual is ‘on duty’, as defined, shall be
treated as atiributable fo military service,
(provided a nexus between injury and

military service is established). ' -
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) In cases of self-inflicted injuries
white ‘on duty’, attributability shall not be
conceded unless it is established that service
factors were responsible for such action.

(b) Disease:

I1.

(i) For acceptance of a disease as atfributable
to military service, the following itwo
conditions must be satisfied simultaneously:~
(@) that the disease has arisen during the
period of military service, and

(b) that the disease has been caused by the
conditions of employment in military service.

(i) Disease due lo infection arising In service
other than that transmitted through sexual
contact shall merit an entitlement of
attributability and where the discase may
have been contacted prior fo enrolment or
during leave, the incubation perfod of the
disease will be taken info consideration on the
basis of clinical courses as determined by the
compefent medical authority.

(iif) If nothing at all is known about the cause
of discase and the presumption of fthe
entitlement in favour of the claimant is not
rebutted, attributability should be conceded
on the basis of the clinical picture and
current scientific medical application.

(iv) when the diagnosis and/or treatment of 4

disease was faully, unsatistactory or delayed -

due to exigencies of service, disability caused
due to any adverse effects arising 4as 4
complication shall be conceded as
attributable.

Aggravation:

A disability shall be conceded aggravated by service

If its

onset is hastened or the subsequent course Is

worsened by specific conditions of military service,

‘such

as posted in places of extreme climatic

conditions, environmental factors related to service
conditions eg. Felds, Operations, High Altitude
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Thus, the ratio of the verdicts in Dharamvir Singh vs UOI
&Ors (Civil Appeal No. 4949/2013) (2013) 7 SCC 316,
Sukhvinder Singh vs UOI &Ors, dated 25.06.2014 reported
in 2014 STPL (Web) 468 SC, UOI &Ors. vs Rajbir Singh
(2015) 12 SCC 264 and UOI &Ors vs Manjeet Singh
dated 12.05.2015, C.ivil Appeal no. 4357-4358 of 2015, as
'Iaid down by the Hon’ble Supreme Court are the fulcrum of
these rules as well.

12. 1tis also essential to observe that vide the verdict of the
Hon’ble Supreme Court in Civil Appeal no. 5970/2019 titled
as - Commander Rakesh Pande vs UOI éOrs.,
dated 28.11.2019, wherein the applicant thereof was
suffering  from  Non-Insulin  Dependent Diabetes
Mellitus(NIDDM). and Hyperlipidaemia, the grant | of
disability pension for life @ 20% broad banded to 50% for life
was upheld by the Hon’ble Supreme Court.

13. The applicant served in the Indian Air Force for 29
years and 17 days. The onset of the disability occurred in
June, 2012, after 23 years of Iong service. He has served in
the Indian Air Force at various places in different
environmental and service condiﬁo_ns in his prolonged
_ service career. During- his entire career, the applicant was
e o
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also posted in field areas for diffrent tenures, where the life
was full of stress and strain in performance of day to day
duties apart from hostile climatic and environmental factors.
The accumulated stress and strain of such a long service on
the applicant cannot be overlooked and the disability of
Diabetes Mellitus Type II has to be conceded to be attributable
to and aggravated by military service.

14. | Regarding broadbanding benefits, we find that the
‘Hon’ble Supreme Court in its order dated 10.12.2014 in
Union of India vs. Ram Avtar, Civil Appeal No. 418 of 2012
and connected cases, has ‘obser\'red that individuals similarly
placed as the applicant are entitled to rounding off the
disability element of pension. We also find that the
Government of India vide its Letter No. F.No. 3(11)2010-D
(Pen/Legal) Pt V, Ministry of Defence dated 18t April 2016
has issued instructions for implementaﬁon of the Hon’ble
Supr,eme Court order dated 10.12.2014 (supra).

CONCLUSION

15. Therefore, in view of our analysis, the OA 366/2021 is
allowed and the Respondents are directed to grant benefit of
disability element of pension @20% for life (for DIABETES

MELLITUS Type-2), rounded off to 50% for life in view of
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judgment of the Hon’ble Apex Court in Umnion of India
Vs. Ram Aviar (supra) from the date of discharge
i.e., 31.12.2018. The arrears shall be disbursed to the
applicant within three months of receipt of this order failing

which it shall earn interest @ 6% p.a. till the actual date of

—

——

payment.
16.  No order as to costs.
W
Pronounced in open Court on this _\= day of January, 2025.
|
UUS’I'ICE RAJENDRA MENON]
CHAIRPERSON
3X

[REAR ADMPEAL HIREN VIG]
ER (A)

Priya
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